THE FR BENDS AND RES DENTS OF LGG CREEK
KALAPGOYA SACRED A RCLE ALLIANCE, I INC

| BLA 97-428 Deci ded August 9, 1999

Appeal s froma deci sion and finding of no significant environnental
i npact issued by the Area Manager, MKenzi e Resource Area (O egon), Bureau
of Land Managenent, restoring and nai ntai ni ng MGowan Meadow t 0 prevent
further danage. QR 090-97-22.

Dsmssed in part, affirned in part.

1.

Appeal s: General | y--Rul es of Practice: Appeal s:
Sanding to Appeal --Rul es of Practice: Appeal s:
O sm ssal

To establish standing to appeal under 43 CF.R '
4.410, the appellant nust showthat it is a party to
the case and that it has a |l egal |y cogni zabl e i nt erest
that has been adversely affected by the decision
appeal ed. Wen an appel | ant has not parti ci pat ed
before BLMduring BLMs consi deration of the deci sion
on appeal , the appellant is not a party to the case,
and the appeal properly is dismssed.

Appeal s: General | y--Practice Before the Depart nent :
Persons Qualified to Practice--Riul es of Practi ce:
Appeal s: D smssal

Practice before the Interior Board of Land Appeal s is
controlled by 43 CF R ' 1.3. To the extent an appeal
is brought by a person who does not fall wthin any of
the categories of persons authorized to practice, an
appeal is subject to dismssal.

Appeal s: General | y--Rul es of Practice: Appeal s:
D smssal --Rules of Practice: Appeals: Satenent of
Reasons

An appeal is subject to sumary dismssal if a

statenment of reasons in support of the appeal is not
included in the notice of appeal and is not filed
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wthin 30 days after the filing of a notice of appeal .
However, the Board of Land Appeals w il avoid
procedural di smssal s when there has been no show ng

that the delay in filing the statenent of reasons

prej udi ced the adverse party.

4, Environnental Policy Act--Environnental Quality:
Environnental S atenents--National Environnental Policy
Act of 1969: Environnental S atenents

A decision on a proposed action and its finding of no
significant inpact determnation wll be affirned on
appeal if the record establishes that a careful review
of environnental problens has been nade, all rel evant
areas of environnental concern have been identified,
and the final determnation is reasonable in |ight of
the environnental analysis. A party challenging the
determnation nust showthat it was premsed on a cl ear
error of fact, or that the analysis failed to consider
a substantial environnental question of naterial
significance to the proposed action. The ultinate
burden of proof is on the challenging party, and nere
di fferences of opinion provide no basis for reversal .

APPEARANCES PamHewitt, The Friends and Residents of Log Oeek, Mrcola,
Qegon; Carol Logan, Kal apooya Sacred drcle Alliance, Inc., Soringfield,

Qegon; BEmly Rce, Area Manager, MKenzi e Resource Area, Bureau of Land

Managenent, Eugene, Q egon.

(P N ON BY ADM N STRATI VE JUDGE MULLEN

The Friends and Residents of Log Oeek (Friends and Residents) and The
Kal apooya Sacred drcle Alliance, Inc. (Sacred drcle), have jointly
appeal ed an April 22, 1997, decision and finding of no significant inpact
(FONS ) issued by the Area Manager, MKenzi e Resource Area (O egon), Bureau
of Land Managenent (BLMN), proposing to restore and nai ntai n approxi nately 4
acres of MGwan Meadow situated insec. 13, T. 16 S, R 3 W, Wllanette
Meridian. The stated purpose of the action was "to prevent further danage
and restore native plant communities to conditions closer to predi sturbance
conditions." (Decision at 1.) BLMproposed to inpl enent these objectives
by actions designed to: "[Pjrevent future access by G [ f-H ghway
\Vehi cl e] use[,] restore the plant community by reduci ng the nunber of
exotic species, increasing native species and reduci ng encroachnent of
conifers[, and] naintain and restore those hydrol ogi c processes necessary
to maintain the desire wetland plant community." 1d.

MGwan Meadow was deened to be "a fragile and uni que pl ant comunity
w th several unusual species, known to the community as a good w | df | oner

view ng area, which has had QHV damage and associ at ed i nvasi on of exotic
species and erosion.” (Jan. 10, 1997, Menorandum) An environnent al
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assessnent for the project, designated as (R 090-97-22, was drafted and
nade avail abl e for public conment on March 25, 1997, and a notice of
avai lability was published on March 26, 1997.

The Friends and Residents submtted a cooment |etter on April 10,
1997. Inits coments the Fiends and Residents conplinented BLMs
restoration proposal generally, but voiced a concern that "this project
does not go far enough." (Fiends and Residents Coonment Letter at 1.) It
then of fered several recommendations it considered necessary to "deliver
the maxi numbenefit." |1d. at 2. Several other parties offered conments
during the review period, but Sacred Adrcle was not anong those who
submtted comments.

h April 22, 1997, the MKenzi e Resource Area Manager approved
i npl enentation of the proposed action in a Decision Record and H ndi ng of
No Sgnificant Inpact (Decision Record). The Manager found "that the
Proposed Action wll not have any significant environnental inpacts not
al ready addressed in the Eugene Dstrict RWP and PAD" (Deci sion Record at
9.) She also noted that the proposed action "is tiered to the Record of
Deci sion for Arendnents to Forest Service and Bureau of Land Managenent
A anni ng Docunents wthin the Range of the Northern Spotted Ga, April 1994
and the BEugene D strict Record of Decl si on/ Resour ce Managenent A an (RWP),
June 1995." (Decision Record at 2.) (opies of the decision and FONS
determnation were nailed to interested parties, and a notice of the
deci sion and findings was published on April 23, 1997.

Oh May 13, 1997, Carol Logan, who identified herself as a "Kal apooya
Lineal Descendent," filed a request to neet wth BLMon behal f of Sacred
drcle to discuss the MGwan Meadow Restoration Project, its location
wthin a "sacred site," and BLMs conpl i ance wth Presidentia Executive
Qder No. 13007 regarding preservation of "sacred sites." 1/ Asingle
notice of appeal signed by "Carol Logan, Practitioner" for Sacred Arcle
and by PamHw tt was filed on behal f of The Friends and Residents on My
21, 1997. A Satenent of Reasons (SOR was submtted on June 30, 1997.

[1] There are several procedural natters that nust be addressed prior
to addressing the nerits of the appeal. The first involves the
jurisdiction of the Board to reviewthe Fiends and Residents appeal and
the Sacred drcle appeal which are appeal s fromtwo parties having
divergent interests. The regulation at 43 US C ' 4.410(a) sets out two
separate and distinct prerequisites to prosecution of an appeal by the
Board of Land Appeals: (1) the appellant nust be a "party to the case,”
and (2) the appel |l ant nust be "adversely affected' by the decision bel ow
Geg Wilians, 98 IBLA 303, 305 (1987). The principal neans by which a

1 There is no evidence that any neeting took place until My 28, 1997,
whi ch was after the appeal had been fil ed.
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person becones a "party to a case" wthin the neani ng of section 4.410(a)
istoactively participate in the decision naking process which | eads to
the appeal . See National Park Service, 118 |BLA 204 (1991) (Gover nnent
agency responsible for admnistration is a party to the case); Edwn H
Marston, 103 1BLA 40 (1988). Sacred drcle did not participate 1n the
deci sion naki ng process and is not a party tothis case. In Glifornia
Associ ation of Four Weel Drive dubs, 30 IBLA 383, 385 (1977), we stated:

The purpose of the requirenent that an individual be a
"party to a case" before a notice of appeal to this Board w |
lieis not tolimt the rights of those who di sagree wth Bureau
actions, but to afford a franework by whi ch deci si on naki ng at
the departnental and Sate Gfice level nay be intelligently
nade.

If an individual has been a "party to a case" and seeks
reviewof the Bureau's actions, it is presuned that the Bureau
had the benefit of that individual's input when the original
deci sion was nade; thus the BLMwas fully aware of the adverse
consequences that mght be visited upon such an individual as a
result of its actions.

Edwn H Mrston, supra at 42; see al so Uah WI derness Association, 91

| BLA 124, 129 (1986). The purpose of limting standing to appeal 1n this
manner is to afford an intelligent franework for admnistrative decision
naki ng, based on the assunption that BLMw || have had the benefit of the
input of an appel lant when reaching the initial decision. Sacred drcle's
appeal poses this problem as its concerns had not been presented to BLM
bef ore the deci sion on appeal was rendered. 2/ As Sacred drcle did not
seek to becone involved until after BLMhad 1ssued its decision it has no
standing to appeal and its appeal nust be di smssed. 3/

[2] Asingle S(R has been received. It was signed by Carol Logan for
Sacred drcle and PamHew tt for The Fiends and Residents of Log O eek.
Practice before the Board of Land Appeals is controlled by 43 CF R ' 1.3.
A person filing an appeal is responsible for showng he or she is
qualified to practice wthin the scope of the regul ations.

2/ Had we considered the portion of the appeal docunents attributed to
Sacred drcle, we nost |ikely woul d have deferred to the general principle
that argunents presented before the Board but not before the agency whose
decision is being appeal ed are subject to dismssal. Eg., B ackhawk Goal
(., 104 IBLA 169 (1988); see also Henry A A ker, 62 I BLA 211 (1982).

3/ V¢ note that if Logan's My 13, 1997, filing is considered to be a
protest, it was not tinely and therefore could not el evate Sacred Arcle to
the status of party. See WIlanmette Loggi ng Gonmuni cations, 86 | BLA 77
(1985).
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Robert A Perkins, 119 IBLA 375, 382 (1991). |If a person other than an
attorney intends to represent nore than one party, there nust be an
affirmati ve showng that the representative of one appellant is qualified
and aut hori zed to represent other appellants. The WI derness Society, 109
| BLA 175, 176-77 (1989). The record indicates that Hewtt 1s one of
several peopl e who united as The Fiends and Residents of Log Geek to

voi ce their mutual concerns, but does not indicate a rel ationshi p between
Hewitt and the others which qualifies her to represent thembefore the
Departnent. However, she is entitled to appeal on her own behal f and her
appeal is accepted.

[3] The SOR was due on June 20, 1997, but was not received until June
30, 1997. 4/ The applicable regulation, 43 CF. R 4.402, provides that
failure tofile an SCRwthin required tine nakes the appeal subject to
sutmary dismssal. However, this Board avoi ds procedural di smssal s when
there has been no showng that the delay in filing the SCR prej udi ced the
adverse party. Janes C Mckey, 114 |BLA 308, 312-13 (1990). BLMhas
responded to the tardiness of the filing, not to allege prejudice but to
reguest a commensurate extension for filing an answer. V¢ find no reason
to dismss the appeal for failure to file the SCORin a tinely nanner.

In her SAR Hew tt asserts that the individual s conprising Fiends and
Residents use "the planning area” for various outdoor uses. V& interpret
this to nean that she includes hersel f as one who uses the area, and she
therefore neets the test of standing. See The WI derness Society, 110 | BLA
67, 70-71 (1989). Accordingly, we wll reviewthose argunents in the S(R
nade by Hewtt (as a nenber of The Fiends and Residents of Log Geek). 5/

Hewtt states that Friends and Residents opposes only that part of

BLMs deci si on whi ch proposes "to plant a shrub screen and the permanent

pl acenent of boulders in the mddl e of the neadow"” (SORat 2.) She does
not oppose BLMs proposals to repair off-road vehicle ruts and to renove
encr oachi ng young conifers. She al so seeks "renedy on rel ated i ssues that
have bearing on this specific project, including a requirenent that the
Eugene D strict BLMengage in consolidated | and use nanagenent pl anni ng
wthin the Mhanwk Rver Vdtershed * * *." (SCRat 2.)

4/ Departnental regulation 43 CF. R ' 4.401(a) allows a 10-day grace
period, provided the docunent was transmtted wthin the period al | owned.

It does not appear, however, that the docunent was transmtted on or before
June 20.

5/ As Hewtt alone has standing to appeal, we need not resol ve whet her the
renai ni ng nenbers of The Fiends and Resi dents of Log Qeek have standi ng
or nay be represented by her. For convenience, we wll continue to refer
to The Friends and Residents of Log Greek or Appellants in the plura but
thisis not to be construed that we have concl usivel y determned that they
have standi ng.
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Inits answer, BLMresponds to what it identifies as 27 issues rai sed
inthe SR Mst of the issues are outside the scope of the project or not
applicable to the issued decision. BLMnotes that the other issues (issues
nunbbered 1, 3, 11, 12, 14, 15, 21, 24, 25, and 26 in BLMs Answer) were
addressed i n the EA process.

[4] The general standard for review of a BLMdeci sion based on an
envi ronnent al assessnent of the proposed action is whether the record
establishes that BLMtook a "hard | ook" at the environnental consequences
of the action, identified the rel evant areas of environnental concern, nade
a reasonabl e finding that the inpacts studied are insignificant, and, wth
respect to any potentially significant inpacts, whether the record supports
a finding that mtigating neasures have reduced the potential inpact to
insignificance. Qegon Natural Resources Gouncil, 131 |BLA 180, 186
(1994). Aparty challenging a FONS determnation and a decision to
proceed wth the proposed action nust showthat the determnation and
decision were premsed on a clear error of law a denonstrable error of
fact, or that the analysis failed to consider a substantial environnental
question of naterial significance to the action for which the anal ysis was
prepared. See, e.g., Cormttee for Idaho's Hgh Desert, 137 IBLA 92
(1996); Powder R ver Basin Resource Gouncil, 124 1BLA 83 (1992). The FONS
determnation and decision wll be affirned on appeal if they are based on
a consideration of all relevant factors and supported by the record,

i ncl udi ng an EA whi ch establishes that a careful review of environnental
probl ens has been nade, all rel evant areas of environnmental concern have
been identified, and the final determnation is reasonable in |ight of
environnental anal ysis. Mre differences of opinion provide no basis for
reversing BLMs deci si on when the decision i s reasonabl e and supported by
the record on appeal. Serra Qub, Toi yabe Chapter, 131 IBLA 342, 345
(1994); Southern Wah Wlderness Alliance, 127 I1BLA 331, 100 I.D 370
(1993).

Appel lants' challenge is based on their perception that BLMs action
is not exhaustive enough. However, BLMs nmanagenent objectives for this
proj ect do not enconpass the additional neasures suggested. The proposed
activities are based on "the need to reduce further danage to the neadow
and to restoring the native plant coomunities.” (Decision at 2.) The
record denonstrates that BLMtook a hard | ook at the environnental inpacts
of the proposed action. Its decision was reasonable in light of the data
it collected and the input received. Appellants have not shown that the
decision is incorrect or violates any relevant law or guideline. Vé
further find fromour reviewof the case file that BLMhas nade a
convi nci ng case for its proposed action and nust affirmits decision. See
Susan J. Doyle, 138 | BLA 324 (1997).

To the extent not expressly or inpliedy addressed in this deci sion,
all other errors of fact or |aw all eged by appel | ants have been consi dered
and are rejected. See National Labor Relations Board v. Sharpl es
Ghemcals, Inc., 209 F.2d 645, 652 (6th Ar. 1954); dacier-Two Medici ne
Aliance, 88 IBLA 133, 156 (1985).
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Accordingly, pursuant to the authority del egated to the Board of Land

Appeal s by the Secretary of the Interior, 43 CF R ' 4.1, the decision
appeal ed fromis affirned.

RW Millen
Admni strative Judge

| concur:

Janes P. Terry
Admni strative Judge
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